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Employment Standards Administration, Labor § 725.461

expert witness at a hearing shall so no-
tify all other parties to the claim at
least 10 days before the hearing. The
failure to give notice of the appearance
of an expert witness in accordance with
this paragraph, unless notice is waived
by all parties, shall preclude the pres-
entation of testimony by such expert
witness.

(b) No person shall be required to ap-
pear as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his or
her place of residence, unless the law-
ful mileage and witness fee for 1 day’s
attendance is paid in advance of the
hearing date.

§ 725.458 Deposition; interrogatories.
The testimony of any witness or

party may be taken by deposition or
interrogatory according to the rules of
practice of the Federal district court
for the judicial district in which the
case is pending (or of the U.S. District
Court for the District of Columbia if
the case is pending in the District or
outside the United States), except that
at least 30 days prior notice of any dep-
osition shall be given to all parties un-
less such notice is waived. No post-
hearing deposition or interrogatory
shall be permitted unless authorized by
the administrative law judge upon the
motion of a party to the claim.

§ 725.459 Witness fees.
(a) A witness summoned to hearing

before an administrative law judge, or
whose deposition is taken, shall receive
the same fees and mileage as witnesses
in courts of the United States. Except
as provided in paragraph (c) of this sec-
tion, such fees shall be paid by the
party summoning the witness.

(b) No claimant shall be required to
bear the financial responsibility for
producing an expert witness for cross-
examination if such expert witness, re-
gardless of his or her availability to at-
tend the hearing, has previously sub-
mitted depositions, interrogatories, or
medical reports. Such expert witness, if
he or she is required to attend the
hearing, respond to interrogatories or
give a deposition, shall be summoned
and shall have his or her expert witness
fee paid by the party who summons
such witness.

(c) If a claimant is determined enti-
tled to benefits, there may be assessed
as costs against a responsible operator,
if any, fees and mileage for necessary
witnesses attending the hearing at the
request of the claimant. Both the ne-
cessity for the witness and the reason-
ableness of the fees of any expert wit-
ness shall be approved by the adminis-
trative law judge. The amounts award-
ed against a responsible operator as at-
torney’s fees, or costs, fees and mileage
for witnesses, shall not in any respect
affect or diminish benefits payable
under the Act.

§ 725.459A Oral argument and written
allegations.

The parties, upon request, may be al-
lowed a reasonable time for the presen-
tation of oral argument at the hearing.
Briefs or other written statements or
allegations as to facts or law may be
filed by any party with the permission
of the administrative law judge. Copies
of any brief or other written statement
shall be filed with the administrative
law judge and served on all parties by
the submitting party.

§ 725.460 Consolidated hearings.
When two or more hearings are to be

held, and the same or substantially
similar evidence is relevant and mate-
rial to the matters at issue at each
such hearing, the Chief Administrative
Law Judge may, upon motion by any
party or on his or her own motion,
order that a consolidated hearing be
conducted. Where consolidated hear-
ings are held, a single record of the
proceedings shall be made and the evi-
dence introduced in one claim may be
considered as introduced in the others,
and a separate or joint decision shall
be made, as appropriate.

§ 725.461 Waiver of right to appear and
present evidence.

(a) If all parties waive their right to
appear before the administrative law
judge, it shall not be necessary for the
administrative law judge to give notice
of, or conduct, an oral hearing. A waiv-
er of the right to appear shall be made
in writing and filed with the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to hear the
case. Such waiver may be withdrawn
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